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MEMORANDUM OF UNDERSTANDING

By and Between

THE STATE OF NEW YORK,
Acting by and through the Director of the Budget of the State of New York

and

POWER AUTHORITY OF 1HE STATE OF NEW YORK,
A corporate municipal instrumentality and political subdivision of the State of New York

Dated January 2009
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THIS MEMORANDUM OF UNDERSTANDING (the “MOU™), entered into as of
Janvary __, 2009, by and among the STATE OF NEW YORK, acting by and through the
Director of the Budget of the State of New York (the “State”) and the POWER AUTHORITY
OF THE STATE OF NEW YORK, a corporate municipal instrumentality and political
subdivision of the State (“"NYPA”™), is intended to provide a formal framework for the mutual
understandings of the parties set forth herein.

WITNESETH:

WHEREAS, the nation is facing an economic downturn that is severe and widespread as
evidenced by the recent wave of unprecedented financial sector shocks that began in September
2008 and are continuing to today; and

WHEREAS, the financial and Hquidity crisis has materially weakened the State’s
economy and in particular the financial services industry that is key to the State’s tax revenue
base; and : :

' W}EREAS,asarcsulfoftheﬁnancialmd_ﬁquidi%ycﬁsis,thc&azeisfming
unprecedented budgetary challenges including significant projected reductions in State tax
receipts that have resulted in projected budget gaps of $1.5 billion in Fiscal Year 2008-09, $12.5

billion in Fiscal Year 2009-10, $15.7 billion in Fiscal Year 2010-11, and $17.2 billion in Fiscal

Year 2011-12; and

WHEREAS, the State finds it neces sary to explors a broad range of financial initiatives
to close projected budget gaps for its 2008-09 and 2009-10 Fiscal Years; and L

WHEREAS, NYPA has determined that it has certain funds described herein which it
may transfer to the State ag contemplated by this MOU; and

WHEREAS, NYPA, as a corporate municipal instrumentality and political subdivision of
the State has indicated its desire to assist the State in addressing the current fiscal crisis;

NOW THEREFORE, and in recognition of the forezoing, the parties state their mutual
understanding as follows: :
ARTICLE1
- “Asset Transfer” means the temporary transfer by NYPA of the Available Monies to the
State as described in this MOU.
“Available Monies” means collectively (a) $103,000,000 of cash determined by NYPA

to not be required for the purposes specified by Sections 503(1)(a)-(c) of NYPA’s general bond
rm:iu_tion securing its outstanding bonds (“Asset A™), and (b) $215,000,000 of cash presently on
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deposit in NYPA’s Spent Fuel Account which NYPA, pending the establishment by the federal
- government of a federal repository for nuclear waste and an operative, legal requirement to pay
the funds in such Account, has reserved for such purpose. (“Asset B,

“Executive Budget” means the constitutionally mandated annual submission of the
Governor of the State of New York to the New York State Legislature containing the Governor's
recommended program, expressed in dollar terms, fora forthcoming Fiscal Year. -

“Fiseal Year” means the fiscal year of the State of New York commencing on April 1 of
each year, or such other period of time hereafter adopted by the State of New York as its fiscal

year.
“MOU” means this Memorandum of Understanding dated as of January _, 2009,

- “NYPA”™ means the Power Authority of the State of New York, a corporate tumicipal
instrumentality and political subdivision of the State with its principal office located st 30 South
Pearl Street, Albany, New. York 12207. - .

“State” means the State of New York.

ARTICLE I
AVATLABLE NYPA ASSETS

Section 2.1. NYPA Resources. As a result of NYPA's operations, NYPA has
established reserves and designated cash and investment accounts. NYPA has determined that it
- may transfer the Available Monies to the State as contemplated by this MOU. From time fo time

NYPA has made voluntary contributions to the State for use by the State for various purposes.

To assist the State in closing its budget gaps for the 2008-09 and 2009-10 Fiscal Years,
NYPA hereby agrees to make an Asset Transfer to the State (i) of an amount equal fo Asset A
* . within 180 days of the enactment of the 2009-10 State budget, and (i) of an 2mount equal to
Asset Bby Maxch 27,2009, | -
The implementation of the Asset Transfers by NYPA is being undertaken pursuant to the
legislation attached as Appendix A and in reliance upon the action countemplated to be taken by
the State set forth in Section 3.1 hereof, '

ARTICLE III
SPECIAL COVENANT

Section 3.1. Appropriation Covenant. The State hereby agrees to include in the

Executive Budget for each Fiscal Year commencing with the 2008-09 Fiscal Year and

continuing, in the case of Asset A, through the 2014-15 Fiscal Year, and in the case of Asset B,
through the 2017-18 Fiscal Year, as requested appropriations substantially in the form attached
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hereto as Appendix B, an amount equal 1o any portion of either Asset Transfer that has not been
returned to NYPA.

Subject to appropriation by the New York State Legislature, the State hereby agrees to
return Asset A to NYPA not Iater than September 30, 2014, and agrees to retum Asset B to
NYPA not later than September 30, 2017. Any appropriation of monies for the return of an
amount equal to or less than Asset A or Asset B to NYPA prior to September 30, 2014 and
September 30, 2017, respectively, shall be made only upon a certification by the Director of the
. Budget, following a certification by NYPA to the Director of the Budget, that monies available

to NYPA are not sufficient to meet NYPA’s obligations with respect, (i) in the case of Asset A,
to its operating or capital programs or to pay debt service on its debt obligations, providad that in
no event shall such certification by NYPA exceed in the aggregate an amount equal to
$103,000,000, and (ii) in the case of Asset B, compliance with the Authority’s payment
obligations related to the transfer and disposal of nuclear spent fiel as required by federal or state
statute, provided that in no event shall such certification by NYPA exceed in the aggregate sn
amount equal fo $215,000,000.. - '

Notwithstanding the foregoing, prior to the return to NYPA of amourts equal to Asset B,
the State will seek additional appropriations of monies for transfer to NYPA and may take other
actions, which together will be sufficient, as determined by the Director of the Budget in
consultation with NYPA, to enable NYPA to maintain the asset value on its financial statements
. at the current value of Asset B or at 2 higher amount.

ARTICLE IV
NOT A BORROWING

Section 4.1. Nature of Asset Transfer. In recognition of the fact that NYPA is a
corporate mmunicipal instrumentality and political subdivision of the State and a component unit
of the State in the Comprehensive Annual Financial Report of the State prepared each year by
the Office of the State Comptroller, the parties hereby agree that {A) the Asset Transfer
contemplated by this MOU shall, to the maximum extent possible, be treated for accounting
purposes as a temporary intra-governmental transfer of assets, and (B) the obligation of the State
‘to return all or a portion of an amount equal to the Asset Transfer (i) shall be subject to annual
appropriation by the State Legislature, (i) shall not constitute a debt of the State within the
meaning of any constitutional or statutory provision, and (iii) shall be deemed executory only fo
the extent of monies available to the State and no liability shall be incurred by the State beyond
monies available for such purpose. -

Section 42, No Payments of Interest. In accordance with the understandings set forth

in Section 4.1 hereof; no payment of interest or other charges or consideration shall be due or

payable by the State with respect to the Asset Transfer.
Section 43. No Service Contract. The Asset Transfer by NYPA, and any retum to

- NYPA by the State of any amount representing all or a portion of the Asset Transfer, shall not be
deemed to be a payment for services rendered by either the State or NYPA.
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Section 4.4. Legislative Authorization. Nothing in this MOU shall preclude either
party hereto from having legislation introduced in the New York Legislature relating to the Asset
Transfer that is not inconsistent with the mutual understandings contained in this MOU.

ARTICLEYVY
MISCELLANEQ
Section 5.1. Exculpatorv Provisions. (A) No provision contained in this MOU shall

constitute oz give rise to or impose on any party hereto a pecuniary liability or a charge upon its
general credit. -

(B) Any agreements contained in this MOU of either the State or NYPA shall be deemed .
~ to be agreements of the State or NYPA and not of any member, director, officer, employee, or _

agent in his or her individual capacity, and no recourse shall be had for any claim hereunder
against any member, director, officer, employee, or agent of the State or NYPA.

(C) The parties to this MOU have executed this document 2s indicated below a5’

ewdea}ce of approval of the mutual understandings set forth herein. L

Section 5.2. No Third Party Beneficiaries, Nothing in this MOU shall be construed o
confer upon or to give notice to any person or corporation other than the State and NYPA, of any
right, remedy or claim under or by reason of this MOU.

Section 53. Section Headings, All section headings contained in this MOU are for
convenience of reference only and are not intended to define or limit the scope of any provision
of this MOU.

[Balance of page intentionally left blank]
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Section 54. Governing Law, This MOU shall be construed and interpreted in
accordance with, and shall be govemed by, the laws of the State of New York. )
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STATE OF NEW YORK, sacting by and through the
Director of the Budget of the State of New York

By,

Director of the Budget

POWER AUTHORITY OF THE
STATE OF NEW YORK

By

Chairman
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Appendix A
12/09/08 o 1 . 73053-01-9

DRAFT LBDC

A EUDGET EILL submitted by the Governor
in zcocordance with Article VIT of the Constitution

AN RCT to require appropriations in the executive budget to the
New York Power Authority

The Pecple of the State of New Tosk, represented in Senmats ami" Asgasm-

bly, do enact as follows:

Sectiaﬂ 1. “Hotwithstanding any other provision of law, the Governor
shall include an sppropriation in a budget Bill for each state fiscal
year that reflects the value of ths assets transferred from the power
authority of the state of ¥ew ¥York to the state of New York pursumant to
a momorandum of understanding between the power "authcu:ity of the stat.e
of Wew Tork and the state of Wew York relating to the _transfer to the

state of ¥ow York of assets aggregating $318,000,000 presently held in

- certaip accomnts of the power authority of the state of ¥ew York. The

state comptroller shall encomber the amount sgo appropriated before the
end of the fiscal year for which such appropriation is made. *f for any
6f the fiscal years commensing during the pexied from April i, 2009

antil such time as the assets have been returned by the state of Hew

¥York o the power authority of the state of New York the Governor fails
; - : ;R

to submit a budget bill pcmtai':’zihg zn .appropriation of suck amount, such
amount appropriated to and encimbered during the preceding {fiscal year
shall be payable to the authority on the last' day of June of such ysar.

§ 2. This act shall take effect immediately.
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Appendix B
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*  CONTINGENT A¥D CTHER APPROPRIATIONS
¥EW YORX POWER AUTHORITY ASSET TRANSFER
STATE OPERATIONS ma m 70 LOCALITIES 206039-10

;{ZW Y‘ORK POWER AUTHEGRITY ASSET WSFSR PROGRAM caesresava 318,800,000

Gmemsi Fund / State Operations
State Purposes Account - 003

Fbr' deposit te. the appropriate aconunt or

accounts of the New York power authority

pursvant to a plan submitted by . the New

York power authority and approved by the

director of tha -budgat. ﬁammsmﬁrg

section 40 of the state finance law, thig ’ « 7

zppropriation shall remain in place until

a subsaqumt appropriation is nmade ; 3 "
ilable. The sum of $103,000,000 ig

'-xerehy appropriated to the New Tork power

authority for. depesit ‘to the appropriate

account or accounts. Such appropriation

shall- only be made available upen )

cercification of ".the director of the

budget, at the reguest of the New York

power authority when and to the extent

that the authority - certifies to the

director that the monies available to the

authority are not sufficient to meer the

authority's e:o’v:;at;ons with respect o - Ve

its 'debt sexvice or cperating or capital ;

103,000,080
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_For deposit to the appropriste account or

accounts of the New York power authority
pursuant to a plan 'submitted by the New
York pewer authority and approved by the
director of the budget. Notwithstarding

. secticn 40 of the ‘state finance law, this

appropriation skall remain in place uncil Y ‘ : i
a subgequant  appropriation i3  made : :
available. The .sum of $215,000,000 ig

hersby sppropriated to the New York power

autkbority for deposit to the appropriats

account oOr accounts. Such appropriation-

shall only be made -available upcn

certification of the director of the _

budget, at the request: of the Naw York '

power zauthority whem and to the .extent

that the . authority certifies to - tha

director that such monies are nmcessary to

comply with 'the acthority's  expenses

related to the transfer and disposal of

nuclear’ spent fuel as requirsd by federal

OX BLate SEAatube .c.iciicccommrromntivsnane 215,000,000
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~ COST RECOVERY AGREEMENT

THIS AGREEMENT, made as of the ___ day of Jannary, 2003, by and between the
Power Authority of the State of New York (“Authority™), a corporate municipal instramentality
and political subdivision of the State and the Director of the Budget of the State of New York
(“Director”) (collectively the “Parties™), sets forth the agreement of the Parties pursuant to Title
10 of Article 9 of the Public Authorities Law (“PAL”). ,

WHEREAS, the Authority is a subject to the requirements of PAL §2975 and PAL
§2976; and ) . ‘

WHEREAS, PAL §2975 establishes a governmental cost recovery process for the costs
of central governmental services attributable to public authorities and public benefit corporations
pursuant to a statutory assessment methodology; and

‘"WHEREAS, such public authorities and public benefit corporations may, pursuant fo
PAL §2975(4), enter into an agreement with the Director providing for altemative form of cost
recovery to the State; and : .

WHEREAS, the Authority has, from time to time, provided and will continue o provide
financial assistance to the State in the form of contributions and temporary asset transfers to the
State; and ' '

WHEREAS, the State desires to recognize such Authority’s assistance by establishing a
temporary alternative cost recovery and a temporary exemption from certain statutory pavments
to the State as more fully described herein in order to allow the Authority to retain certain funds
otherwise due to the State. >

NOW, THEREFORE, the parties agree as follows:

1. In accordance with subdivision 4 of PAL §2975, from the date of any asset transfer
from the Authority to the State made on or before March 27, 2009, the State shall temporarily
relieve the Authority of the obligation to pay the amounts to which the State is entitled under
subdivisions 2 and 3 of PAL §2975 until September 30, 2017. For purposes of this agreement,
the total amount so relieved shall (A) be valued at no less than $5,000,000 on an annual basis
(subject to the cap set forth in clause (B) of this paragraph 1), and (B) not exceed $45,000,000 in
the aggregate during the period ending on September 30, 2017.

2. In relation to any asset transfer from the Authority to the State made on or before
October 1, 2009, the State shall temporarily relieve the Authority from any obligation to make
voluntary payments in support of the Niagara State Park and for the upkeep of State lands
adjacent to the Niagara or St. Lawrence power plants from April 1, 2011 until March 31, 2017
For purposes of this Agreement, the total amount so relieved shall (A) be valued at no less than

- 38,000,000 on an annual basis (subject to the cap set forth in clause (B) of this paragraph 2), and
(B) not exceed $43,000,000 in the aggregate during the period ending on March 31, 2017.

~ 3. Inno event shall the aggregate amount relieved pursuant to paragraphs 1 and 2 above
exce=d $88,000,000. _ 2




4. The parties acknowledge that this agreement constitutes an alternative cost recovery
agreement between the parties as contemplated by PAL §2975(4).

5. This agreement may be amended or sup;ilcmen’ted from time to time only by a writing
duly executed by the respective Parties, . :

6. The Authority and the Director cach respectively agree to take any and all steps within
their respective powers which are necessary or convenient in order to implement the provisions
of this agreement. ]

7. In the event any provisions of this agreement shall be held invalid or nnenforceable by
any court of competent jurisdiction, such holding shall not invalidate or render unenforceable
any other provision thereof, i

| m_mSm@p,mmmmﬁswmm@mm
anthorized officers. ' ‘ _

DIRECTOR OF THE BUDGET
OF THE STATE OF NEW YORK

By: 5
For Laura L. Anglin
Director of the Budget

POWER AUTHORITY OF THE
STATE OF NEW YORK

By
Chaitriizn




